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Beforethe
FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C.20554

In theMatterof )
)

Truth-in-Billing andBilling Format ) CC DocketNo. 98-170

)
NationalAssociationof StateUtility ) CG DocketNo. 04-208
ConsumerAdvocates’Petitionfor )
DeclaratoryRuling RegardingTruth-inBilling )

AT&T REPLY COMMENTS

Pursuantto Section1.415 of the Commission’srules (47 C.F.R. § 1.415),AT&T

Corp. (“AT&T”) submitsthis reply to the commentsof otherparties.in responseto the

Commission’sSecondFNPRMin theseproceedings,proposingfurther revisionsto the

Commission’struth-in-billing policiesandrules.’

PRELIMINARY STATEMENT

Theinitial roundofcommentsin thisrulemakingstarklyrevealstwo fundamental,

albeitunsurprising,deficienciesin thecasefor adoptingmoreprescriptivetruth-in-billing

requirementsthantheCommission’scurrentstandards.

First, commentersthat advocatemoredetailedtruth-in-billing regulationoftendo

not even attemptto provide evidencethat suchmicromanagementof carriers’ billing

Truth-in-Billing and Billing Format; National Association of State Utility
ConsumerAdvocates‘ Petitionfor DeclaratoryRulingRegardingTruth-in Billing,
CC DocketNo. 98-170 and CG DocketNo. 04-208,SecondReportand Order,
DeclaratoryRuling, and SecondFurtherNotice of ProposedRulemaking,FCC
05-55, rel. March 18,2005 (“SecondReport& Order” and/or“SecondFNPRM’),
publishedat 70 FR 30044(May25, 2005),petitionfor reviewfiled subnom.Nat‘1
Ass‘n of State Util. ConsumerAdvocatesv. FCC, No. 05-11682-d(lith Cir.).
Appendix A to AT&T’s instantfiling lists the namesof othercommentersin the
initial round.
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practicesaddressesa genuineproblemof significant customerconfusion regardingthe

meaningof line item chargeson their bills for telecommunicationsservices. Instead,

theseparties rely on pure ipse dixit to support their contentionthat theseadditional

requirementsareneededto protectcustomers’ interests.2 And even thosecommenters

that makeany attemptto documentthe allegedneedfor suchmeasuresoftenrely solely

on anecdotalevidence.3

Thesepartiesalso frequentlycite the raw numberof customercomplaintsfiled

with theCommissionor otherbodiesregardingallegedbilling problems,andthe volume

ofindividual customers’commentsfiled with theCommissionin theearlierphaseofthis

proceedingregardingthe petition by National Associationof StateUtilities Advocates

(“NASUCA”) for a declaratoryruling effectively prohibiting all line item charges--

relief that the Commissionhascategoricallyrejected.4 However,asVerizon correctly

points out, evenif suchcomplaintsweremeritorious(and therehasbeenno showingin

the recordthat suchis the case)5,their numberpales into insignificancewhenviewed

againstthe immensenumbersof subscribersto bothwirelessand landlineserviceswho

2 SeeConsumerGroupsat 7-12; NARUC at 2-4; 0CC,passim;TOPUC,passim.

SeeMoPSCat 6; NASUCA at 6-7; Teletruthat 5-9.

SeeConsumerGroupsat 2; NAAG at 3; NARUC at2; NASUCA at2.

As the Commissionstaffhasrepeatedlyacknowledgedin its periodic compendia
ofstatisticaldataon informalcomplaints,themerefiling ofan informal complaint
is not evidenceof anywrongdoingby the carriersagainstwhich thoseallegations
are lodged. See,e.g., FCC News Release,March 4, 2005 (accompanyingreport
for complaintsprocessedby the Consumer& GovernmentalAffairs Bureau
duringthefourthquarterofcalendaryear2004).
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recurrentlyreceivebills from theirpreferredcarriers.6 In sum, thedetailedandextremely

burdensometruth-in-billing requirementsdescribedin the SecondFNPRM are the

proverbial“solution in searchofaproblem.”

Second,and equally important,none of the commentersthat support thesenew

ruleshasmadeanydemonstrationthatimposingthoseadditionalrequirementson carriers

is calculatedto remedyanyallegedcustomerconfusioncreatedby currentcarrierbilling

practices.As numerouscommentersopposedto thesenewobligationspoint out, carriers

arealreadyobligatedundertheCommission’s1999 Truth-inBilling Order to renderbills

to consumersthat are clearly organized and that contain full and non-misleading

descriptionsofthecarriers’ charges.7Wherecarrierscomply fully with theseobligations,

no benefitsto customersresult from measuresproposedin the SecondFNPRMsuchas

separatingbills into multiple sectionsfor differenttypesofchargesandrequiringseparate

line items for eachtype of charge. But the Commission’sproposalsarenot merely

superfluous;rather,as AT&T and other commentershave pointed out, implementing

theseobligationswould requiresubstantialtime and imposesignificantadditional costs

uponcarriers.8

6 SeeVerizonat 6.

SeeTruth-in-Billing and Billing Format, First Reportand Order and Further
Notice of ProposedRulemaking,CC Docket No. 98-170, 14 FCC Rcd 7492
(1999)(“Truth-in-Billing Order” and/or“Further NPRIvf’).

8 SeeSectionI.C, infra, Additionally, asincreasingnumbersofconsumers-- most

particularly, business customers -- opt to receive their telephone bills
electronicallyvia carriers’ web sites ratherthan throughpaperstatements,the
paper-basedfocusofthe Commission’sruleswill, over time, becomeirrelevantto
moreand more of those consumers. Suchconsumerswho opt for on-line bills

(footnotecontinuedon following page)
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At bottom, commentersthat advocatethesehighly regulatorymeasureshaveno

faith in competitivemarketplaceforces, which the Commissionhasconsistentlyrelied

uponin its administrativeregimesincepassageof theTelecommunicationsAct of 1996.

There is no basisfor the Commissionto departfrom thoseprinciples in the contextof

truth-in-billing. As AT&T showed(at 8 n. 14), billing is an importantattribute that

carriersuseto differentiatethemselvesin the marketplace,and thosethat fail to provide

clearandcomprehensiblebill statementsto theircustomerswill quickly find themselves

outpacedby more responsivecompetitors. Othercommentersalso documentthe strong

incentive these competitive imperativescreate to satisfy customerneeds for more

understandablebill statements.9Thesemarketplacefactorsareclearly superiorto a setof

costly,highly prescriptivemeasuresthatoffer no apparentbenefitsto customers.

Only one aspectof the SecondFNPRM warrants prompt adoption by the

Commission;specifically, aruling preemptingall carrier-specificregulationby statesof

(Footnotecontinuedfrom precedingpage)

will havedetailedandpreciseinformationregardingtheirbills availableto them
in a convenientformat, sinceclearlya carrier’sweb sitecanprovidemuchmore
detailedandcustomer-specificinformationthancanpossiblybeaccommodatedin
a uniform paperbill. Given the increasingrelianceon web-basedbilling and
information distribution, adopting onerous and expensive new paper-based
requirementswould impose costs on carriersto upgradea technologywhose
relevanceto manysuchcustomerswill surelydeclinesignificantlyover time.

See,e.g.,BellSouthat 14 (“In a competitivemarket, it is in thecarrier’sownself-
interestto treat its customersfairly, beforeand after the sale of its services”);
CCTM at 14 (“In a competitive market, market forces drive suppliers to
emphasizecustomersatisfaction. . . . Marketplaceforces,and not government
interventionshould dictatehow carriersstructurecustomerinvoicing”); Verizon
at 2 (“Additional regulation is not neededbecausebill clarity and format are
competitiveissuesand carriershavestrongincentiveto provideclearandaccurate
bills”).
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carrier billing practices. The record in the initial round of commentsresoundingly

confirmsthat suchstateregulationis calculatedonly to balkanizecarrier billing practices

to the point where it will be virtually impossible to comply with those myriad

requirementsat any reasonablecost. This result would be seriouslydetrimental to

customers’ability to obtainattractivelypricedservices,aswell as inimical to thepublic

interestin preservinga vibrantly competitivetelecommunicationsmarketplace. When

analyzedunderanyofthewell-establishedlegal standardsfor preemption,thestates’role

in regulatingcarrier-specificbilling practicesmust givewayto a setofuniform, federally

mandatedtruth-in-billing standards. Moreover,to preservesuchuniformity and avoid

creatingthe same“patchwork quilt” of inconsistentand conflicting rules that makes

preemptionof stateregulation imperative,the Commissionshould reject subdelegating

enforcementof its own truth-in-billing standards.

I. THE COMMENTS DEMONSTRATETHE SECONDFNPRM’S
PROPOSEDREQUIREMENTS FOR LINE ITEM FEES AND
OTHER CARRIER BILLING PRACTICES ARE UNNECESSARY
TO PROTECT CONSUMERS AND WILL DISSERVE CONSUMER
WELFARE.

A basictenetof administrativelaw is that agencyrulemakingmust be grounded

uponreasonedanalysisandbasedon “substantialevidencein theadministrativerecord”

to support the regulationsadoptedin sucha proceeding.’°As AT&T demonstrates

below, the administrativerecord here offers no basisfor the Commissionlawfully to

SeeAdministrativeProcedureAct, 5 U.S.C. § 553; AT&T Corp. v. FCC, 394 F.3d

933 (D.C. Cir. 2005); BFI WasteSystemsv. FAA, 293 F.3d 527, 528 (D.C.Cir.
2002);Airline PilotsAss‘n v. Dep‘t ofTransportation,3 F.3d449, 453 (D.C. Cir.
1993).
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adoptanyof the SecondFNPRM’sproposalsfor imposingadditionalprescriptivetruth-

in-billing obligationson carriers.

A. “GovernmentMandated”and“Non-Mandated”Charges

The voluminous initial filings in responseto the SecondFNPRMare largely

devotedto the “issue” of how the Commissionshould define “governmentmandated”

line items. However,asAT&T explained(at 6-7),determiningthedefinition ofthatterm

is unnecessarybecausethe sole purposeof that exerciseis as a predicateto requiring

carriersto place “governmentmandated”line items, howeverdefined, in a sectionof

their bills separatefrom other, “non-mandated” line item charges. Yet neither the

SecondFNPRMnor the commentersthat supportimposition of this requirementhave

provideda reasonedbasisfor the conclusionthat requiringsuchseparatebill sectionsis

calculatedto promote greater comprehension of line items charges.” Indeed, the

MoPSCcandidly concedesthat “separatinggovernmentmandatedchargesfrom all other

chargesdoesnot satisfythegoalof providingconsumersaccessto accurate,meaningful

information.”2

Standingalone, the absenceof any such support precludesadoption of this

proposal.Moreover,asnumerouscarrierspointout in theircomments,requiringseparate

sectionsin customerbills is not merelysuperfluous.Rather,it would requiresubstantial

time for carriersto revisetheir billing systemsat significant costto accommodatethis

SeeConsumerGroupsat 9; NAAG at 9; NARUC at2-3; MoPSCat 6; NASUCA

at 12-13.

12 SeeMoPSCat 5 (emphasissupplied).
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newrequirement. For example,MCI estimatesthat creatingseparatebill sectionswould

takeat leasttwelveto eighteenmonthsto complete,at a costof at least$5.3 million for

systemchangesalone.’3 Other carrierssimilarly estimatethat the separatebill section

requirementwould be time-consumingandcostly to implement.’4 Given the absenceof

any perceptiblebenefit to customersthat separatebill sectionswould produce,and the

seriousburdensthat this requirementwould impose on carriers, it would clearly be

unreasonablefor the Commissionto prescribethis obligation.

If theCommissionnonethelessdecidesto adoptthis measure,it mustat leastalso

adopta rationaldefinition of the term “governmentmandated”line item charges. The

narrowerofthetwo alternativesdescribedin theFurtherNPRM(at¶40) -- i.e., “amounts

that a carrier is required to collect directly from customers”to remit to governmental

bodies-- is far toorestrictedto satisfytheCommission’sobligationto engagein reasoned

decisionmaking. As the Further NPRMitself acknowledges(id.), and as AT&T also

13 SeeMCI at 3-4. Moreover,MCI notes(at 5) that its costestimatedoesnot take

into accountthe additionalexpenseof training its customerservicepersonnelto
answercustomers’ questionsabout the new billing format. AT&T and other
carrierswould likewise have to incur such training expensesto provide proper
customersupportto theirown subscribers.

14 See SBC at 9 (estimating that compliance with separate billing section

requirementwould taketento twelve months,at a costof $1.6 million). Seealso
Associationsat 2; BellSouthat 8-9; CCTM at 15-16; Dobsonat 8-9; Sprint at 15;
Nextelat 4-8; US Mobility at 10.

Moreover,asSprint (at 15) correctlypointsout, it maybeinfeasibleto implement
new billing formats and languageprescribedby the Commissionfor all of the
carriers’ customers,becausesome of their billing functions are performedby
otherentities over which the carriershave only limited control. For example,
independenttelephonecompany (“ICOs”) perform some of AT&T’s billing
functionsin certainserviceareas.
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pointed out,15 sucha definition of governmentallymandatedchargeswould exclude

virtually all line items that are currently assessedupon customers.16 This would

effectively accomplishthe sameresult that NASUCA sought through its declaratory

ruling petition, which the Commissioncategoricallydenied in the SecondReport &

Order that it adoptedconcurrentlywith its initiation ofthepresentrulemaking. It should

thereforecomeasno surprisethat NASUCA and othercommentersin this proceeding

that support the NASUCA positionhavesupportedadoptionofthe narrowdefinition of

“governmentmandated”line itemsdescribedin theSecondFNPRM.’7

Theonly sensibledefinition of a “governmentmandated”line item chargeis the

alternativedescription identified in the SecondFNPRM: namely, whetherthe amount

collectedthroughthecharge” is remitteddirectly to a governmentalentity or its agent.”18

As the Commissionrecognizedthere,’9 and as AT&T has also demonstrated,2°this

definition is sufficiently broadto encompassline item chargesfor expensessuchasthe

Universal Service Fund (“USF”), which are indisputably related to a governmental

programand are remittedin full to a governmentalbody (or, in the caseofthe USF, to

15 SeeAT&T at 6 n.10.

16 The only line items that the Further NPRMidentifies ascomprehendedby the

restrictivedefinition are thosefor stateand local taxes,federal excisetaxeson
communicationsservicesandsomestateE91 1 fees. Id., ¶ 40.

17 See ConsumerGroups at 7; MoPSC at 3-5; NAAG at 7; NARUC at 3-4;

NASUCA at 3-12;TOPUC at 2-4.

SeeSecondFNPRM,¶ 41; BellSouthat 10; SBCat 8; Qwestat 10-11.

19 Seeid.andn. 123.

20 SeeAT&T at 6-7.
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the Universal Service Administrative Company (“USAC”) which acts as the

Commission’sagentfor collecting universalserviceassessmentsfrom carriers).21 Such

chargesthat bear a close logical and legal nexus to governmentprograms and are

remittedto governmentalbodies,but whichcarriershavethe optionto charge,areevery

bit as legitimately “government mandated” chargesthat carriers are required by

governmentto assessasline items. In eithercase,therevenuesgeneratedby the line item

chargeare remittedin full to governmentalbodies. And, so long asthecarrierassessing

chargesin either categorydescribesthose line items in a clear and non-misleading

mannerasrequiredundertheCommission’sexisting truth-in-billing obligations,thereis

no needfor the Commissionto createa falsedichotomybetween “mandated”and“non-

mandated”line items.

B. StandardizedLabelingof LineItem Charges

As theSecondFNPRMitself recognizes,22andasmanycommentsconfirm,23the

proposalto adoptstandardizedlabelsfor line item chargespotentiallyviolates important

21 Underthe Commission’sUSF Contribution Order releasedin 2002, line item

chargesfor USF costrecoveryarepermissiblebut are limited to thecontribution
factorusedto calculateacarrier’sobligationsto thatfund. SeeSecondFNPRMat
¶~J8-10, citing Federal-StateJoint Board on Universal Service, 17 FCC Rcd
24,952 (2002). Carriersmay also recovertheir administrativeand other costs
relatedto the USF line item, but they may do so only through a rate element
separatefrom theUSFcharge. Id., 17 FCCRcdat 24,977-80.

22 SeeSecondFNPRM,¶ 52.

23 SeeCCTM at 20; MCI at 9-11; Nextel at 9-15; USCC at 5-6; Verizonat 12-17;

VerizonWirelessat4 1-45.
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constitutional protection for accurate,non-misleading commercial speech.24 The

SupremeCourt in its Central Hudson decisionarticulatedthe test for assessingthe

lawfulnessof governmentregulationof commercialspeech.25Thatstandardrequires(i)

that “the regulatorytechnique[is] in proportionto [the governmental]interest;” (ii) that

“[t]he limitation on expression[is] designedcarefully to achieve the [government’s]

goal;” (iii) that “thespeechrestrictiondirectlyandmateriallyadvancesthegovernmental

interestasserted;”and (iv) that the speechrestriction “is not more extensivethan is

necessaryto serve that interest.”26 Moreover, the party supporting a restriction on

commercialspeechbearstheburdenofjustifying that limitation, and maynot discharge

thatobligation“by merespeculationor conjecture.”27 Particularlyin light of theabsence

of a factual recordto supportthe needfor standardizedlabeling,and the availability of

Commissionenforcementactionagainstviolations of current truth-in-billing standards,

the commenterscitedabovecontendthat standardizedlabelingcannotpassconstitutional

musterunderthe CentralHudsoncriteria.

24 Sprint (at 21-22) and Verizon (at 13-15) also point out that the carriers’

descriptionsof line item chargesreflect mattersof public concernthat may be
subjectto theevenstricterconstitutionalscrutinyaccordedto political speech.

25 SeeCentralHudsonGas & Elec. Corp. v. Pub. Serv. Comm‘n ofN. Y, 447 U.S.

557 (1980).

26 Id. at 564,566.

27 SeeEdenfieldv.Fane,507 U.S. 761, 770 (1993).
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The fact that such critical First Amendmentissuespervadethe standardized

labelingproposalhasbeenevidentsincetheCommissionfirst put it forwardin 1999.28

As evenpartiesin this currentrulemakingthat do not opposethat measurerecognize,29

the lawfulnessof compelling carriersto usesuchlabelsis virtually certain to require

years of litigation to fully resolve. It is neither necessarynor appropriatefor the

Commissionto enmeshitself in sucha morassbecausethe Commission’scurrenttruth-

in-billing requirementsaremorethansufficient to protectsubscribers’legitimateinterest

in non-misleadingdescriptionsof their line item charges. There is nothing inherently

inimical to customersin permittingvariationamongcarriersin themannerin which their

line item chargesare described. To the contrary, the Truth-in-Billing Order adopted

“broad, bindingprinciples” to governcarrier billing practicesbecausethe Commission

recognizedthat “there are typically many ways to convey important information to

consumersin a clearandaccuratemanner.”30

28 SeeDissentingStatementof CommissionerFurchtgott-Rothin Truth-in-Billing

Order and Further NPRM, p. 2 (“Regulationof descriptionsfor chargeswhen
there is nothing factually inaccurateabout the carriers’ statements-- but their
descriptiondoesnot reflect the government’spreferredexplanationof charges--

raisesgraveFirst Amendmentquestions”).

29 SeeQwestat 7 n. 15.

30 SeeTruth-in Billing Order, ¶ 9 (“[W]e envisionthat carriersmay satisfy these
obligationsin widely divergentmannersthatbestfit theirown specific needsand
thoseoftheircustomers”).

As analternativeto theproblematicapproachofmandatingspecificlabelsfor line
item charges,severalcommentershaveput forward a salutaryproposalthat the
Commissionadoptdescriptionsofcertainofthosechargeswhich wouldprovidea
“safeharbor” for carriersthatelect to adoptthoselabels. SeeBellSouthat 3, 13;
CCTM at 7-8; Sprint at 19. Under this procedure,carriers would still be

(footnotecontinuedon following page)
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In all events,moreover,asapracticalmatterit would be all but impossiblefor the

Commissionto prescribeappropriatelabelsfor the entirerangeof line item chargesthat

carriers currently employ. Indeed, at least one commenterquestionswhether the

Commissionpossessesadequateresourcesor sufficientmarketingexpertiseto adequately

determinethe appropriatelabelsfor many of thosecharges.3’ Moreover, adoptingthis

approachwill necessarilyembroil the Commissionperpetuallyin new rulemakingsas

carriersseekto implementnew line item chargesin responseto developmentsin the

rapidlychangingtelecommunicationsmarketplace.32

C. CombiningRegulatoryChargesin OneLine Item

As AT&T showed in its Comments (at 10-11), there is nothing inherently

improperin acarrier’scombiningtwo or moreregulatorychargesin a singleline item, so

long as the carrier’s description of those costs in the line item complies with the

Commission’sexistingtruth-in-billing standards(i.e., thatthe statementis clear, accurate

andnon-misleading).The commentsthat neverthelesssupportthe proposalto eliminate

combining such charges in one line item simply fail to surmount this logical

inconsistency, or even to provide a credible explanation how this

(Footnotecontinuedfrom precedingpage)

permittedto determinetheir own labels for the line items in question,so long as
they otherwise comply with the Commission’s truth-in-billing principles that
thosedescriptionsbe clear,accurateandnon-misleading.Suchanapproachcould
potentially mitigate the constitutional law controversy that surrounds the
prescriptionofmandatoryuniform labels.

31 SeeQwestat5.

32 SeeMCI at 8.
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measurewill contributeto consumerwelfare.33

Moreover, once again the record demonstratesthat compliance with this

unnecessaryrequirementwould imposeundueburdensoncarriers. While disaggregating

these charges into separateline items would require time-consuming and costly

modifications to carriers’ billing systems,34thesearenot the only complianceobstacles

carrierswould encounter. Carriersoften alreadyhavelimited spacein their customer

billing statements.Proliferatingseparateline itemsto reflect individual regulatorycosts

that arenow combined in one such line thus will also seriouslycomplicatecarriers’

ability to accommodatethesechargeswithin the confinesof theirbills.35 Finally, like

AT&T (at 11 n.21), othercommentersalsorecognizethat requiringseparationfor all line

item chargesmay promote,ratherthan reduce,the complexity of bills and consequent

customerconfusion.36

D. PointofSaleDisclosure

The most onerousaspectof the SecondFNPRM is its proposal to require

extensive,detaileddisclosuresto customersatthe “point of sale”(e.g., in a telemarketing

call) concerninga carrier’s chargesprior to establishinga carrier-customercontractual

relationship. Such requireddisclosureswould include not only the “full rate” of the

carrier’sofferings but alsodisclosureof the chargesfor “any non-mandatedline items”

SeeConsumerGroupsat 11; NASUCA at20-21.

SeeMCI at 7.

SeeCingularat 14.

36 SeeCCTM at 21-22.
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anda“reasonableestimateofgovernmentmandatedsurcharges.”However,asAT&T (at

11 n. 21) and other commentershave shown,37 accuratelyproviding the required

informationabouteithertype of line item would in manycasesbe problematicbecause

thosechargesaredependentuponthe customer’smonthlyusageof telecommunications

serviceor other variables.38 Carriers would be forced to provide fairly broad (and

potentiallymeaningless)reasonablerangesor estimatesoftheseitems and otherservice

chargesto potentialcustomers.39

At leastequallyimportant,like AT&T, othercommenterspoint out that requiring

carriersto providesuchdetaileddisclosuresto potential customersat the point of saleas

apredicateto acceptingtheirserviceorderswould in manycasesprolongthetransaction

contraryto the customers’wishes,and inflict substantialinconvenienceandannoyance

SeeBellSouthat 15-16;CCTM at 10-11;MCI at 11; SBC at 10; USTA at 5;

Verizonat 7-9.

38 For example,theUSF contributionfactor(which establishesthemaximumcharge

for a line item recoveringthat cost) canvary from one calendarquarterto the
next. Nor is such variation confined to nationally uniform assessmentson
carriers;911 feescanvary from county to county. SeeUSTA at 5; USCC at 8.
Line item chargesfor taxesvary not only by the taxing jurisdiction, but also by
the type of customer(e.g., subscribersto Lifeline service)upon whom the taxes
areassessed.SeeVerizonat 9. And carriers’ratesfor internationalservicevary
by the call destination,amonga host of other factors suchas time of day. See
CCTMat 11.

But evenprovidingsuchestimateswould be seriouslyburdensome(if not, indeed,
impossible) for carriers becausethey would have no establishedbusiness
relationshipwith a potential customer-- and, thus, no prior experience-- upon
which to baseany estimateof charges,especiallythosethat are usagesensitive.
SeeBellSouthat 15-16; MCI at 12; seealso Sprintat 22 (statingthe Commission
should not requiredisclosure“beyond the information reasonablyavailable to
carriers”).
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upon those potential subscribers.40 At a bare minimum, therefore, the Commission

should makeclear that carriersmay offer customersthe option to elect thesedetailed

disclosures,and that carriersarenot requiredto providethat informationat the point of

sale if the customerdeclines to receive it at the time of contract formation. This

modification of the Commission’sproposal will not deprive customersof accessto

necessaryinformation aboutthe rates,terms and conditions of their service. As the

recordhereshows,~ carriersroutinelymakesuch informationavailablefor convenient

accessby theircurrentandpotential customersby postingthosedataon theirWeb sites

andby othermethods.42

II. THE COMMENTS CONFIRM THAT THE COMMISSION SHOULD
PREEMPTALL STATE REGULATION OF CARRIERS’ BILLING
PRACTICESAND PRECLUDESTATE ENFORCEMENTOF THE
COMMISSION’STRUTH-IN-BILLING REQUIREMENTS.

In its SecondReport & Order in this proceeding,the Commissionfound that

40 SeeAT&T at 12-13; CCTM at 10-11; MCI at 11; SBCat 10.

41 SeeAT&T at 9 n.16, 10 n. 19; SBCat 10.

42 For example,AT&T postson its Web site its customerserviceagreementsand

service guides for both residential and business subscribers. See
http://www.serviceguide.att.com/ACS/ext/index.cfm (residential services);
http://www.serviceguide.att.com/ABS/ext/index.cfm(business services). The
Web site also provides links to AT&T Tariffs F.CC. Nos. 29 and 30, which
governup AT&T’s interstateofferings for up to 30 daysafter a customer’sinitial
order. See
http://www.serviceguide.att.com/ACS/ext/doc/FCO5%2D6%2D301%2Epdf
(Tariff F.CC. No. 29 for residence services);
http://www.serviceguide.att.com/ABS/ext/doc/Tariff3/o2030%205G%20Master%
20v30%2Edoc(Tariff F.CC. No 30 for businessservices). Moreover, the
“welcomepackages”that AT&T providesto customersfollowing subscriptionto
its servicesprovideinformationaboutthetermsandconditionsof thoseofferings
in “hard copy” form.
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Section332 of the CommunicationsAct (47 U.S.C. § 332) preemptsstateregulations

requiringor prohibitingbilling of line item chargesby CommercialMobile Radio Service

(“CMRS”) providers.43 In light ofthat ruling, the SecondFNPRMtentativelyconcludes

that the Commissionshould also preemptall statebilling practicesregulationsthat are

inconsistentwith federaltruth-in-billing rules, guidelinesandprinciples,both for CMRS

providersand wireline carriers.44 TheCommissionreachesthis tentativeconclusionon

thebasisthat “a uniform, nationwide,federal [truth-in-billing] regimewill eliminatethe

inconsistentstateregulation that is spreadingacrossthe country, making nationwide

service more expensivefor carriers to provide and raising the cost of service to

consumers.”45

The record compiled in the initial comment round clearly demonstratesthe

correctnessof theCommission’spreliminaryfinding abouttheperniciousimpactof state

regulationof truth-in-billing on carriers,their customers,and on the public interestin

preserving and furthering a vigorous competitive telecommunicationsmarketplace.

Carriershave documentedin detail in this proceedingthe seriousand increasingly

SeeSecondReport& Order, ¶~J30-37.

As the Commissionnotedboth in theSecondReport& Order (~J33) and in the
SecondFNPRM(~J53), this determinationwill not precludestatesfrom enforcing
theirown generallyapplicablecontractualandconsumerprotectionlaw andrules,
even as applied to carriers’ billing practices. It will, however,preclude state
promulgationof carrier-specificbilling practicesthat are not subject to those
other,broadlyapplicablestatelegal requirements.

SeeSecondFNPRM,¶ 52.
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adverseeffectscausedby balkanizationoftheirbilling practicesunderstateregulation.46

Thecommentsalso demonstratethat, to achieveits policy objectivesd, theCommission

shouldnot simplypreemptstaterulesthat areinconsistentwith its truth-in-billing regime,

but shouldpreemptall carrier-specificstateregulationofbilling practices.Moreover,the

Commissionshouldnot conferenforcementof federally-mandatedtruth-in-billing rules

andpolicieson stateauthorities,becausesuchsubdelegationis legally impermissibleand,

in all events,would underminethe Commission’sgoal of uniformregulationof carriers’

billing practices.

A. ThereIsAmple Legal Basisfor theCommissionto

PreemptCarrier-SpecificBilling Regulationby States.

The Commission’slegal authority to preemptinconsistentstateregulationsthat

conflict with and frustratethe accomplishmentof the federal regime is alreadywell-

established.47But evenin theabsenceofa directconflictbetweenstateandfederalrules,

as the Commission’s 2004 Vonage Order48recognized,there are additional well-

establishedlegal groundsfor assertingfederalpreemptionevenof statelaw regimesthat

presentno direct inconsistencywith federal obligations. One of these is where it is

46 SeeBellSouthat 3-4; Cingularat 12-18;CCTM at 5-8; CTIA at 18-29;Dobsonat

4-6; MCI at 12-13; Nextelat 25; SBC at 11-14; Sprint at 8; T-Mobile at 11-16;
USCCat 9; USAM at3-7; Verizonat 18-20;VerizonWirelessat 10-16.

See,e.g., PublicServ.Comm‘n ofMarylandv. FCC, 909 F.2d 1510(D.C. Cir.
1993);Public Util. Comm‘n ofTexasv. FCC, 886 F.2d 1325(D.C. Cir 1989);
Illinois Bell Tel. Co. v. FCC, 883 F.2d 104 (D.C. Cir. 1989);NationalAss‘ii of
RegulatoryUtil. Comm‘rs v. FCC, 880 F.2d422 (D.C. Cir 1989).

48 Vonage Holdings Corporation Petition for Declaratory Ruling Concerningan

Order of the MinnesotaPublic Utilities Commission,WC Docket No. 03-211,
MemorandumOpinion and Order, FCC 04-267 (rel. Nov. 12, 2004) (“Vonage
Order”).
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impossible,asapracticalmatter,to separatethe servicethat is the subjectof regulation

into interstateandintrastatecomponents,andstateregulationwould thwartor impedethe

Commission’sexerciseof its authority over the interstateportionof the serviceand the

effectuationofcongressionalobjectives.49

That predicateis satisfiedherebecause,as othercommenterspoint out, carriers

are increasinglymoving to satisfy consumerneedsby providing “bundled” service

offeringsthat combinelong distance,local toll andlocal calling into a singleplanat one

charge.5°It would be impracticableto applyboth federalandstatetruth-in-billing rules

to suchcombinedplans without also requiringcarriersto “unbundle” their chargesfor

suchplans into separateinterstateand intrastatecomponents— which would deprive

customersofthevery simplicity andconveniencethat bundledofferings provide.5’ At a

bareminimum, separatingcarrier bills in this mannerwould createadditional costs for

carriersthatwould substantiallyinhibit thefurtherdeploymentof thosebundledofferings

and thereby chill the marketplacecompetition that is a principal objective of the

SeeLouisianaPub Serv. Comm‘n v. FCC, 476 U.S. 355, 368-369(1986),citing
Florida Lime & AvocadoGrowers, Inc. v. Paul, 373 U.S. 132 and Hines v.
Davidowitz,312 U.S. 42 (1941);North Carolina Utils. Comm‘n v. FCC, 552F.2d
1036 (

4
th Cir. 1977),cert. denied,434 U.S. 874(1977).

SeeBellSouth at 7; SBC at 9 n.20; Verizon at 18. For example,AT&T has
Unlimited andUnlimited Pluscallingplansthat providecustomersthe capability
ofmultijurisdictional callingfor a singlemonthly charge.

51 SeeBellSouthat 7.
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TelecommunicationsAct of 1996. In analogouscircumstances,the Vonage Order

recognizedthatpreemptionof stateregulationis bothpermissibleandnecessary.52

B. DelegatingAuthority to Statesto EnforcetheCommission’s
Truth-in-Billing RequirementsRaisesSeriousIssuesofLawfulness
And Would in All EventsBe UnsoundRegulatoryPolicy

Theinitial commentroundalso underscoresAT&T’s showing(at 17-19) thatthe

Commissionshould rejectconferringany role on stateregulatoryagenciesto enforce

truth-in-billing rules prescribedby the Commission. Statesmay, of course,adopt and

enforcegenerallyapplicablecontractualandconsumerprotectionlawsandrules,but they

haveno legitimate basisfor actingasenforcersof theCommission’sowncarrier-specific

billing requirements.

As athresholdmatter,severalcommenters-- including,notably,NASUCA itself

-- notethat it is, at best,questionablewhetherthe Commissionhasthe legal authority to

subdelegateto stateregulatorsenforcementof its currenttruth-in-billing rules or any

additional regulationsthat maybe adoptedasthe resultof this rulemaking.53 Only last

year, in vacating in part the Commission’sTriennial ReviewOrder, the D.C. Circuit

unequivocallyheld that “A generaldelegationof decision-makingauthorityto a federal

administrativeagencydoesnot, in the ordinary courseof things, include the powerto

52 See Vonage Order,~J23 (noting that “the significant costs and operational

complexitiesassociatedwith modifying orprocuringsystemsto track,recordand
processgeographiclocation information as a necessaryaspectof the service
would substantiallyreduce the benefitsof using the Internet to provide the
service, and potentially inhibit its deployment and continued availability to
consumers”)(footnoteomitted).

SeeCTIA at 35-37;NASUCA at 16-18; Sprintat 11-14;USAM at 8-9.
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subdelegatethat authoritybeyondfederalsubordinates.”54Nothing in thetext of Section

201(b)oftheCommunicationsAct, uponwhichthe Commission’struth-in-billing regime

is grounded,expresslygrantsthe Commissionauthority to subdelegateenforcementof

those requirementsto state regulatory agencies or any other non-federal entity.

Moreover,to whateverextentit might bepermissibleto look beyondthe plain words of

that statute,neitherthe SecondFNPRMnor any commenterhasprovidedany showing

thatCongressintendedto permittheCommissionto subdelegateenforcementauthorityin

this manner.55 Thus, it is highly probablethat any suchactionby the Commissionwill

result in a challengein federal courts, which at a minimum will createsubstantial

uncertaintiesaboutthe legality of the enforcementschemeuntil the litigation is finally

resolved.

In all events,moreover,as a matter of soundregulatorypolicy, subdelegating

enforcement authority for the Commission’s truth-in-billing requirementswould

seriouslydisservethe Commission’sstatedgoalsof achievingnationwideuniformity in

theinterpretationandapplicationofits carrierbilling rulesandpolicies. Experiencewith

SeeUSTAv. FCC, 359 F.3d554, 565-56(D.C. Cir.), cert denied,125 S. Ct. 345
(2004)(emphasisin original).

The SecondFNPRM notes (at ¶ 53 and n. 152) that the Commissionhas
subdelegatedenforcementauthority to state utility commissionsthat elect to
enforce its rules againstslamming (the unauthorizedchangeof an end user’s
preferredlocal or long distancecarrier). See47 C.F.R. § 64.1110. However,as
USAM observes(at 8) Section258 of the CommunicationsAct underwhich the
Commission’s slamming rules are promulgatedexpressly provides that this
sectionof the Act doesnot “precludeany Statecommissionfrom enforcing[the
federally prescribed]procedureswith respectto intrastateservices.” See47
U.S.C. § 258(a). Whethereventhis statutorylanguageis sufficientto supportthe
Commission’ssubdelegationof slammingenforcementis an openquestion; as
Sprint correctlypointsout (at 12),to dateno courthasaddressedthelawfulnessof
theSection64.1110slammingenforcementscheme.
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stateenforcementof the Commission’sslammingrules demonstratesthat subdelegation

is antitheticalto thoseobjectives.AT&T showedthat statecommissioninterpretationsof

the slamming rules have conflictedin importantrespectswith the Commission’sown

requirements,andalso vary from stateto state.56Othercommenterssimilarly confirmthe

absenceofuniformity in the states’applicationof Commissionslammingrules.57 There

is no basisfor the Commissionto reachapredictivejudgmentthat stateinterpretationand

enforcementof the Commission’struth-in-billing regime would not lead to the same

hodgepodge.

Only last month, the Commissionpointedly concludedthat suchdisparatestate

enforcementis anathemato orderly administrationof federally-mandatedrequirements

for digital wirelesshandsets. The Commissionthereassertedits exclusivejurisdiction

over whether such handsetscomply with its hearing aid compatibility standards.58

Otherwise,one state commission’sfinding that a handsetis noncompliantwith those

standards“would effectively be making a determinationfor the entire nation.59”

Alternatively, “if different statescameto different conclusionson whethera particular

56 SeeAT&T at 18 and n. 27. In particular, statecommissionsfrequently have

found that slamminghasoccurredbecausethechangerequestwasbasedupona
carrier’sgood faith relianceon interactionswith personswith apparent,but not
actual,authority from the subscriber. However,properly verified carrier change
orders may be submittedwhere the carrier dealswith personswith apparent
authority. SeeAT&Tv. FCC, 323 F.2d1081 (D.C. Cir. 2003).

SeeSprintat 13 n.42.

58 See Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-

CompatibleTelephones,WT DocketNo. 01-309,Order on Reconsiderationand

FurtherNoticeofProposedRulemaking,FCC05-122(rel. June21, 2005).

Id., ¶ 57 (footnotesomitted).
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handsetcomplies with our rules, manufacturersand carriers might have difficulty

continuingto provide serviceat all.”6° Commentsby otherpartiesin this proceeding

likewiseshowthatit is readily foreseeablethatthesesameconsequencescanbe expected

to flow from any Commissiondecisionsubdelegatingenforcementof federal truth-in-

billing requirementsto stateregulatorycommissions.61Such a regimewould undermine

the very goals that the Commissionhasproperly soughtto achievethroughits tentative

conclusion that carrier-specific regulation of end user billing standardsshould be

preempted. Nothing in law or logic permits, much less requires, the Commissionto

engagein such“backdoor” subversionofapreemptionruling.

60 Id

61 SeeCTIA at 34-35;Sprintat 13.
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CONCLUSION

For the reasonsstated above and in AT&T’s initial comments, the

Commissionshoulddeclineto adoptthe variousadditionalcarrier-specificrevisionsto its

truth-in-billing rulesdescribedin theSecondFNPRM,shouldpreemptall stateregulation

of carrierbilling practices,and shouldnot authorizestateregulatoryagenciesto enforce

theCommission’struth-in-billing rules, guidelinesandprinciples.

Respectfullysubmitted,

AT&T Corp..

/s/ PeterH. Jacoby
LeonardJ. Cali
LawrenceJ.Lafaro
PeterH. Jacoby

OneAT&T Way
Room3A251
Bedminster,NJ 07921
Tel: (908) 532-1830
Fax: (908) 532-1219

Dated: July 25, 2005
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